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N JULY 26, 2020, at 104 years old, Dame Olivia de Havilland
(“Dame Olivia” or “Dame O,” as she came to call herself) died
peacefully of natural causes at her home in Paris, France.1 Many
U.S. and inter  national newspapers prominently featured the news
of the death of this living legend and Hollywood icon.2 The two-

time Best Actress Academy Award winner was the last major surviving star of
the Golden Era of Hollywood, and she is best known for her Academy Award-
nominated role as Melanie Hamilton Wilkes in the 1939 epic, Gone with the
Wind.3 All obituaries and media accounts extoll Dame Olivia’s extraordinary
beauty, intelligence, character, and exquisite skill as a movie star, but most
also comment on her impact on entertainment law.4

The authors first represented Olivia de Havilland, after being introduced to
her in Paris by then U.S. Amba sador to the Organiz ation for Econ omic Cooper -
ation and Develop ment, Amy Bondurant. She was then 81 years old, and the
royalties from a movie she starred in many years before had stopped coming
with no explanation. One theory for this lapse was that the studio accounting
department had a program that automatically cut off checks when the recipient
turned 80, perhaps to test whether anyone would complain. It only took one
letter from her counsel verifying Miss de Havilland was alive and well and
expecting her next check to get the money flowing again. From these beginnings,

by Suzelle M. Smith and Don Howarth

Suzelle M. Smith and Don Howarth are the founding partners of Howarth &
Smith, a boutique trial firm in Los Angeles. They served as counsel to Dame
Olivia de Havilland for more than two decades. The authors wish to thank
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“ The fact that a law may be
enacted in order to confer 
benefits upon an employee
group, far from shutting 
out the public interest, may 
be strong evidence of it.… 
Without their labors the
activities of the entire 
country would stagnate.”

(De Haviland v. Warner Bros. Pictures, Inc., 67 

Cal. App. 2d 225, 235-36 (1944))
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a close personal and professional relation-
ship developed that lasted until her death.
During the last two plus decades, over
champagne and can apes at her Paris home,
Miss de Havil land told the authors stories
of her life, including her experiences with
the law. She also was a sincerely interested
listener, always asking to be brought current
on the latest interesting cases her attorneys
were handling for other clients. She evi-
denced quick understanding not only of
the legal concepts but also of the right and
wrong in every case. Dame O cared about
the struggles of others and the ways in
which the law could be used to right
wrongs.

Hollywood Legal Clashes

Early in her career, when Dame O was 27
years old, in August 1943, she filed a law-
suit in Los Angeles Superior Court against
her employer, Warner Bros. Studios, De
Haviland v. Warner Bros.,5 seeking relief
from the standard movie services contract
in use at the time. Later, near the end of
her career, on her 101st birthday, July 1,
2017, she filed suit in Los Angeles Superior
Court against FX Studios, De Havilland
v. FX Networks, LLC,6 for false light inva-
sion of privacy and unauthorized use of
her name and identity in the FX block-
buster series, Feud: Bette and Joan. Dame
O won her first case against Warner Bros.
and changed the Hollywood contract sys-
tem forever.7 She won the first round of
her 2017 case at the trial court level, defeat-
ing the FX anti-SLAPP motion to dismiss
but was reversed by the court of appeals
on First Amendment grounds.8 Both cases
remain significant in the law, and Dame
Olivia’s legal legacy may well outlast her
Hollywood fame.

In the 1930s, when Olivia de Havilland
signed her first contract with Warner Bros.
for the making of A Midsummer’s Night
Dream, the standard industry contract
allowed studios to extend the employment
term length by using a number of devices,
including suspensions, time working on
loan to another studio, and time spent in
the military after being drafted. The Golden
Age contract system has been described
by commentators almost uniformly as fol-
lows: “[S]tudios had all the power. Stars
were signed to long-term and asked to
work six days a week, for long hours….
[T]hey could be suspended without pay.
The length of the suspension was added
to that of the contract.”9 “‘It was essenti -
ally a form of indentured servitude,’ says
Howard Suber, professor emeritus of film
history at UCLA[, who goes on to tell how]
‘[t]hese contracts gave all of the advantages

to the studio and made it nearly impossible
for stars to have a say in their careers.’”10

Without permission from the studio, a
signed actor could not make a film for
another studio, period. To do so would
be a breach of the contract, potentially
subjecting the actor to an injunction and
damages awards. Also, the power of the
studio executives to blacklist an actor was
equally daunting. A few intrepid stars like
Bette Davis, wanting freedom from the
studio exclusive contracts, as their careers
developed and their box office power
increased, tried to circumvent the con-
tracts—unsuccessfully. When Davis went
to London in the mid-1930s and tried to
make films for a studio there, Warner Bros.
sued her in London and obtained an injunc-
tion prohibiting her from making any film
for any other studio in the British Empire
while under contract to Warner Bros.11

Under her exclusive contract, Warner
Bros. famously cast Olivia as a beautiful
damsel constantly being rescued by then-
unknown actor Errol Flynn. The most well
remembered of the nine de Havilland/Flynn
films is The Adventures of Robin Hood,
which was not only a huge box office suc-
cess but also was nominated for a Best
Picture Oscar.12 De Havilland, while enjoy-
ing the public and financial success these
romantic action films brought her, wanted
more. She longed for richer, deeper, more
complex roles that would challenge her
abilities as an artist. Jack Warner, then
head of Warner Bros., however, was having
none of that, essentially confining de
Havilland under her contract to the “arm
candy” roles suited to the image the studio
wanted to exploit. She became beyond
frustrated.13

Receiving much personal pressure,
including from his wife, in 1939, Mr.
Warner finally allowed de Havilland to
work at Selznick International Studios as
Melanie in Gone with The Wind.14 She
received an Oscar nomination for the role.
After returning to Warner Bros., she looked
forward to the expiration of her contract
in 1943.15 She made eight more pictures
for Warner Bros.16 However, as she was
preparing to leave the studio, she learned
that Warner Bros. interpreted her seven-
year contract to mean seven years of “actu-
ally” working for it. Since de Havilland
had been loaned to other studios, had
refused certain roles, and had been ill dur-
ing the term of her contract, Warner Bros.
took the position she had another six
months left. For de Havilland, enough was
enough. Moreover, at 27, in Hollywood
culture, she was close to entering the stage
where top roles would be increasingly hard

to obtain. As Dame Olivia later put it: “In
those days [1940’s], Hollywood producers
utterly worshipped youth and beauty.”17

If she was to have her chance for more
nuanced, challenging roles, she was going
to have to break Warner’s hold on her,
and soon.

In 1943, de Havilland filed suit against
Warner Bros., seeking to declare her con-
tract unenforceable because it violated
California Labor Code Section 2855.9 The
Labor Code stated that no contract, even
one for extraordinary and unique personal
services, could have a term beyond seven
years. Warner Bros. argued that the seven-
year period meant “actual” service for it,
and that de Havilland had waived any
such limitation in the Labor Code by sign-
ing her contract with the conditions spelled
out.18

At the bench trial before the Honorable
Charles S. Burnell, there was only one wit-
ness, de Havilland herself. She took her
appearance in court every bit as seriously
as she did any of her on-screen roles:

I took particular care with my ward -
robe and make up. I needed to ap -
pear attractive, but not overdone. 
I wore a high-collared dress and
pearls, and minimal rouge and mas-
cara. I had my hair done. Marty
Ganz [her lawyer] had told me that
when either he or the opposition
lawyer asked me a question, I was
to listen carefully, then turn and speak
directly to the judge. I would look
up at the judge through my eyelashes
as I spoke. I made quite a point of
the unfairness of Jack Warner’s posi-
tion and his lack of concern for my
career goals. I an swered all questions
directly and honestly.19

No doubt partly susceptible to her
charms, Judge Burnell gave de Havilland
everything she asked for, and more, in his
judgment in her favor.20

Warner Bros. appealed the judgment.
De Havilland was prominently featured
at the oral argument, sitting right behind
counsel table.21 Warner Bros. argued on
appeal that Labor Code Section 2855
should not be interpreted as restricting the
rights of actors to enter freely into these
contracts and waiving their rights to leg-
islation designed to benefit them. To do
so, it urged, would be against public inter-
est.22 However, the Court of Appeal af -
firmed the judgment for Dame O with very
minor modifications. The court’s holding
was significant not just for Holly wood
stars but for anyone with a personal ser-
vices contract. The court stated:

The fact that a law may be enacted
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in order to confer benefits upon an
employee group, far from shutting
out the public interest, may be
strong evidence of it.… Without
their labors the activities of the
entire country would stagnate.
Their welfare is the direct concern
of every community. Seven years
of time is fixed as the maximum
time for which they may contract
for their services without the right
to change employers or occupa-
tions.… As one grows more expe-
rienced and skillful there should 
be a reasonable opportunity to
move upward and to employ his
abilities to the best advantage and
for the highest obtainable comp -
ens a tion…. [R]ights created in the
public interest may not be contra-
vened by private agreement.23

The de Havilland Law, as the case
came to be called, still retains its vitality.24

For example, Jared Leto successfully used
the de Havilland Law in 2009 in a case
involving his band, “30 Seconds to Mars,”
and a record company contract. He came
to meet with Dame O in Paris to person-
ally thank her. She was “enchanted.”25

De Havilland v. Warner Bros. has been
cited many times in other cases, and as
recently as 2019 by the Ninth Circuit.26

De Havilland v. FX

Fast forward 73 years to 2017. Now
Dame O is 100 and still living in Paris.
Since 1944, she has starred in 24 movies,
winning two Best Actress Academy
Awards for her roles in To Each his Own
(1946) and The Heiress (1949). She was
nominated for five Academy Awards.27

She was the first woman president for
the Jury of the Cannes Film festival.28

She has been awarded a damehood by
Queen Elizabeth II, the National Medal
of the Arts by President George W. Bush,
and the Légion d’honneur by President
Nicholas Sarkozy.29

Meanwhile, in Hollywood, a miniseries
was being filmed titled Feud: Bette and
Joan.30 The series, very popular and finan-
cially successful,31 was written and pro-
duced by Ryan Murphy for FX.32 It
focused primarily on the allegedly acri-
monious relationship between Bette Davis
and Joan Crawford, particularly in the
making of the 1962 horror film, What
Ever Happened to Baby Jane?33 It was
structured around a series of life-like inter-
views with Catherine Zeta-Jones portray-
ing de Havilland. Zeta-Jones, as de Havil -
land, commented, sometimes viciously, on
sequences involving de Havilland, Bette

Davis, Joan Crawford, Joan Fontaine, and
others.34 Dame O was the only living per-
son with a major role in the series. Zeta-
Jones, as de Havilland, was featured
prominently in the pre-release publicity,
trailers, and other marketing devices by
FX.35 The producers spared no expense
creating the actual world of the 1960s,
which de Havilland and the other stars
inhabited.36 Everything possible was done
to make the actors resemble their real-life
counterparts and to place them in settings
in which they had actually lived and

worked.37 The historical aspect of the film
was as critical as the dramatic parts.38 Zeta-
Jones, as de Havilland, uses vulgar lan-
guage, gossips, and appears disloyal, calling
her sister, Academy Award winning actress
Joan Fontaine, a “bitch” to directors and
others in the industry.39 Many who knew
the real Dame O and watched the series,
including her friends and lawyers, won-
dered if Dame O really said and did the
things Feud portrayed, particularly with
respect to her sister, about whom she almost
never spoke.40

On her 101st birthday, July 1, 2017,
How arth & Smith filed a lawsuit against
FX in Los Angeles Superior Court on
behalf of Olivia de Havilland for false
light and unauthorized use of her name
and image for profit in violation of
California law.41 The case immediately
became international news.42 Almost as
quickly, FX hired counsel and called on
industry supporters both in the business
and in academia to weigh in on its side.43

In California, when a living public per-
son’s name and identity are used without
that person’s consent, there are two pri-
mary causes of action that can be brought:
common law false light invasion of pri-
vacy44 and violation of the statutory right
to publicity under Civil Code Section
3344.45 The right to publicity statute is a
potentially more potent weapon for a
plaintiff than common law defamation
because it allows a prevailing party to
obtain not only damages to reputation
but also defendants’ profits from the unau-
thorized use and punitive damages, as well
as attorneys’ fees and costs.46 Similar to
the law of false light, libel, and defamation,
Section 3344 has a provision exempting

liability for publications regarding a public
figure.47 However, like a defamation-based
cause of action, if there is knowing or
reckless publication of a falsehood, even
as to a public figure, the exception does
not apply.48

In California, during the 1980s and
1990s, actor Clint Eastwood had paved
the way for other actors to protect their
reputations in two successful cases against
the National Enquirer. The first case,
Eastwood v. Superior Court, involved an
Enquirer article using Eastwood’s name

and image and relating allegedly false 
statements about his stormy relationship
with his partner, actress Sondra Locke.
Eastwood sued under common law false
light and also under the right to publicity.
The Enquirer filed a demurrer on the basis
that Section 3344 completely exempted a
news article about a public figure from
liability. While the trial court sustained
the demurrer, the Court of Appeal issued
a writ of mandate reversing: “[W]e do
not believe that the Legislature intended
to provide an exemption from liability for
a knowing or reckless falsehood under
the canopy of ‘news.’ We therefore hold
that Civil Code section 3344, subdivision
(d), as it pertains to news, does not provide
an exemption for a knowing or reckless
falsehood.”49

A few years before the 1983 Eastwood
case, the U.S. Supreme Court, deciding 
its only right to publicity case in history,
reversed the Ohio Supreme Court’s deci-
sion holding that the First Amendment
rendered its right to publicity statute (sim-
ilar to the California statute) unconsti -
tutional. In Zacchini v. Scripps-Howard
Broad casting Co.,50 the Supreme Court
held that the “human cannonball,” Zac -
chini, could sue a local news station for
broadcasting his one minute act performed
at the country fair without his permis-
sion.51 “‘The rationale for [protecting the
right of publicity] is the straightforward
one of preventing unjust enrichment by
the theft of good will. No social purpose
is served by having the defendant get free
some aspect of the plaintiff that would
have market value and for which he would
normally pay….’”52

The second Eastwood case, Eastwood
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v. National Enquirer, Inc., involved an
article about the birth of Eastwood’s son.53

The piece, purporting to quote Eastwood
himself, was entirely flattering. The rub
was that Eastwood had never given such
an interview, and so the implication that
he endorsed the Enquirer’s article was
false.54 Eastwood sued for false light inva-
sion of privacy and for violation of the
right to publicity under section 3344,
among other causes of action, in federal
court. The jury awarded him $150,000 in
damages, and the trial judge awarded
approximately $650,000 in attorneys’ 
fees. The Ninth Circuit affirmed.55 De
Havilland’s original pleading against FX
included both causes of action for false
light and violation of the right to public-
ity.56 The case was assigned to the Hon -
orable Holly E. Kendig of the Los Angeles
Superior Court.57

In a case that raises issues of freedom
of speech or the right to petition the court
or other branches of government, Code 
of Civil Procedure Section 425.16 (anti-
SLAPP) allows a special motion for early
dismissal after the complaint is filed, with
a two-step process. If the defendant proves
the case involves free speech about a public
issue, then the plaintiff must demonstrate
a probability of prevailing on the claim.
In theory, anti-SLAPP “‘subjects to poten-
tial dismissal only those actions in which
the plaintiff cannot ‘state[ ] and substan-
tiate[ ] a legally sufficient claim. [Thus]
the Legislature’s detailed anti-SLAPP
scheme ‘ensur[es] that claims with the req-
uisite minimal merit may proceed.’”58

Almost immediately, FX filed an anti-
SLAPP motion to dismiss Dame O’s case.

Dame O is clearly a public figure, so
the first prong of the anti-SLAPP statute
was satisfied.59 Prong two of the anti-SLAPP
statute requires the plaintiff to offer proof
that she will succeed on her claims more
probably than not.60 Anti-SLAPP motions
have been compared with motions for sum-
mary judgment,61 but a key distinction is
that the plaintiff is generally not allowed
discovery to prepare the opposition to the
potentially dispositive motion.62

Before the case was filed, three experts
were retained for Dame O, who were tasked
with reviewing Feud and forming opinions
as to whether or not the series depicted
Dame O falsely, harmed her reputation,
was done intentionally, and caused her
damages. The experts were Cort Casady,
a film script writer and producer, David
Ladd, writer, actor and former President
of MGM Studios, and Mark Roesler, a
lawyer and agent specializing in the value
of celebrity endorsement and the licensing

of celebrity names and identities.63 These
three experts testified that FX had used the
de Havilland name without permission, in
a false way, designed to make it appear
that Dame O endorsed Feud, that the false
depiction was harmful to her professional
reputation and had caused her damages.64

Like Clint East wood, Dame O testified that
she had never given an interview at the
Academy Awards or elsewhere discussing
personal opinions about either Bette Davis
or her sister, Joan Fontaine. Dame O also
testified that she had not called her sister
Joan a “bitch” to members of the industry
or ever,65 and that she had not said or done
many of the things Feud had her say and
do, for that matter.66 Her daughter, Gisele
Gal ante-Chulak, testified that she had never
heard her mother use the vulgar language
portrayed in Feud.67

In its anti-SLAPP mo tion, relying heav -
ily on Guglielmi v. Spelling-Goldberg
Produc tions, FX argued that the First
Amendment permits a docudrama to mix
fact and fiction, which is by definition false.68

FX argued that, even with the expert and
percipient testimony offered in opposi -
tion to its motion, Dame O could not prove
that she would probably prevail on the 
merits, and therefore, she should not be
allowed to conduct discovery or try her
case to a jury.

In her lengthy opinion, Judge Kendig
recited the legal standard for a plaintiff’s
burden on anti-SLAPP69 and ruled that
Dame O had met that standard based on
her own proffered evidence and the admis-
sions of Murphy and the other writers at
FX that the scenes and challenged dialogue
were made up. FX admitted it had not
sought permission from de Havilland for
use of her identity. The court also found
that FX admitted that de Havilland had
not called her sister a bitch and that to
claim that she had done so was both defam-
atory and a violation of the right to pub-
licity.70 The trial court rejected FX’s argu-
ment that the docudrama was protected
under the First Amendment because it trans-
formed de Havilland into something other
than her own real life persona, citing the
California Supreme Court in Comedy III
Produc tions, Inc. v. Gary Saderup, Inc.:
“[D]epictions of celebrities amounting to
little more than the appropriation of the
celebrity’s economic value are not protected
expression under the First Amend ment.”71

Judge Kendig denied FX’s motion to strike
the complaint under the anti-SLAPP statute,
lifted the stay on discovery, and set an accel-
erated trial date due to Dame O’s age.72

A ruling denying an anti-SLAPP motion
is immediately appealable,73 and FX did

just that. Oral argument was held at USC
law school, and there were so many spec-
tators that an extra room was required
for the overflow. Many female fans of de
Havilland wore a string of pearls in her
honor. The court of appeal reversed the
trial court’s ruling.74 The court relied on
the legal standard set forth, in a cincurring
opinion, in Guglielmi:

Valentino was a Hollywood star.
His life and career are part of the
cultural history of an era.… His 
lingering persona is an apt topic for
poetry or song, biography or fic -
tion. Whether [the producers’] work
constitutes a serious appraisal of
Valentino’s stature or mere fantasy
is a judgment left to the reader or
viewer, not the courts.75

The court of appeal found as a matter
of law that de Havilland was “trans-
formed” in Feud by the fictions about her
on which she based her suit.76 This court
also found that “Zeta-Jones’s portrayal
of de Havilland is overwhelmingly posi-
tive…. Feud’s portrayal of de Havilland
is the most favorable of any character in
the docudrama. The work itself belies de
Havilland’s contention that Zeta-Jones
portrays de Havilland as a ‘vulgar gossip’
and ‘hypocrite.’”77 The court of appeal
also found that the word “bitch” and
“dragon lady” (a literary term de Havilland
had used) are synonymous, quoting Ryan
Murphy: “‘the terms dragon lady and bitch
generally have the same meaning, but
‘bitch’ would be more recognizable to the
audience than ‘Dragon Lady.’”78 The court
of appeal dismissed the case and awarded
attorneys’ fees against de Havil land.79 The
opinion did not explain it refusal to give
any weight to the content of the contrary
testimony of de Havilland’s expert industry
witnesses or of de Havilland herself.

Dame O asked the California Supreme
Court to review the court of appeal opin-
ion because of the implications for First
Amendment law and application of the
anti-SLAPP statute.80 Despite over 80 ami-
cus letters being filed in support81 of her
petition, the state supreme court did not
accept her case.82

The only forum left was the U.S. Sup -
reme Court, and a petition for certiorari
was filed. Again, the case was receiving
enormous press attention.83 Dame O was
as determined as ever: “It is essential not
to give up in any struggle one under-
takes…. It is only natural for me to take
on these institutions because they are in
error.”84 The Court denied certiorari in
2019.85 The opinion in De Havilland v.
FX Networks has been cited in at least 12
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cases since it was published.86

Given the success of docudramas such
as Feud, it is no surprise that similar pro-
ductions have followed. However, not all
courts have agreed with the court of
appeal’s decision in de Havilland. For
example, the New York Supreme Court
recently denied summary judgment for
the industry in a right to publicity case
involving the use of names and identities
in a docudrama.87 As for Dame O, her
view of the case was that it was a victory
because the truth was on the public record
and her legacy was protected. This view
is shared by her recent biographers.88

In 2020, FX released a blockbuster mini-
series about the Equal Rights Amend ment,
called Mrs. America in which Gloria Steinem
is portrayed throughout.89 Ms. Steinem
wrote a letter that was published on the
front page of the Los Angeles Times, stating
that the show contained mostly falsehoods
about the ERA’s history, as well as the inter-
actions of the women characters, including
herself.90 Will this be the next case to test
the limits of false speech dressed up as history
by the entertainment industry? Dame O is
watching. n
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